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Crunch time on Prop. 209

mplementing Pr. ition 209 —

the initiative that bars race and

gender discrimination by state

and local governments in Cali-

fornia — dvesn't have to be ex-
pensive. But it could be quite costly if
elected officials balk at complying,
90 that a succession of lawsuits
would be required to make the initia-
tive's guarantee of equal opportunity
a reality.

In San Francisco, Mayor Willie
Brown is courting expensive litiga-
tion against the city by publicly re-
tunln:; to bring city programs and
poticies into conformance with 209.

.In the Legislature, there hasn't
been any such explicit flouting of the

blic will — but neither has there

0 any movement to repeal laws
that conflict with 1t,

As g result, Gov. Wilson this week
issued a formal statement calling for
rescinding of 31 laws that base state
policy on the culor or sex of individ-
uvals — policies ranging from prefer-
ences for members of certain minor-
ity groups in granting transfer ad-
missions to public universities, to
preferences in hiring by community
colleges.

*What I hear a lot of city and coun-
ty officials suiing up and down the
state is, ‘We believe our programs
are already in compliance,’ "' Jenni-
fer Nelson, who was media director
for the 209 campaign and is now exec-
utive director of the American Civil
Rights Institute, told us on Wednes-
duy. "*‘There will have to bo freedom
of inturmation requests hy my orga-
nization and other concur: .- citizens
to make sure we know what policies
are actually being followed by these
iurisdictions. I'm sure some officials
merely need some time to make sure
they're in compliance. But there are
others — given the level of opposition
of many politicians around the state,
and their earlier claims 209 would
have catastrophic results — who in-
vite skepticism when they suddenly
say all their policies were already in
compliance with the new law."

a Newport Beach tri-
al atiorney who was active in the
2b9 campaign, sees aggressive litiga-
tion on many fronts as 209's implica-
tions get fleshed out. **I have a rela-
tive who's an instructor at an Inland
Empire community college, who had
been told for years that he couldn't
bo considered for tenure because he
was male and white,"” Mr. Steel told
us. “‘He is the sort of person who now
becomes empowered as a plaintiff
under 209." Mr. Steel points out
that, as with litigation under tradi-
tional federal civil rights statutes,
Prop. 209 allows attorneys for vic-
torious plaintiffs to recover legal
fees as of the court award, “'s0
there will be an incentive for tort
lawyers, even those who might have
gﬁgosed Prop. 209 at election time, to

mpion clients who now invoke 209
with legitimate claims their rights
have been violated."

Lawsuits could exact
a high price from
governments slow to
obey the law.

To the degree such lawsuits are
well-grounded, they could exact a
high price rom governments slow to
obey the law.

Itis welcome news, therefore, that
Orange County CEO Jan Mitser-
meier several months ago ordered a
review of programs under her juris-
diction to gauge their compatability
with Prop. 209. Assistant County
counsel Jim Mead told us on Wednes-
day that fewer than 10 such pro-
grams have been identified to him as
requiring scrutiny. He expects to is-
sue a judgment on them by the end of
this week. "To be sure, independent
scrutiny of county programs, from
groups such as Ms. Nelson's, would
still beneficial, but Ms. Mitter-
meier is displaying the kind of pro-
active response that can minimize
taxpayer liability — and maximize
the county’s commitment to equal
justice.

Unfortunately, not every jurisdic-
tion is acting with such dispatch. The
California State Unlversit{ system,
for instancc, seems disturbingly re-
laxed in its response to 209. This can-
not be because it lacks for programs
deserving revicw. 'Most egregious-
ly, there is the ‘Doctoral Forgivable
Loan Frugram.' ' All Raza. u busi-
nesa professor at Cal State .cra-
mento, reminded us on Wednesday.
‘It provides up to $30,000 in loans for
doctoral work — loans that can be
forgiven in part or in whole for recip-
ients who go on to become instruc-
tors in the Cal State system. Problem
is, it’s available to various minority
groups and to women and disabled
people, but not to white males unless
they're lucky enough to be disabled.™

A spokesman for the Cal State sys-
tem told us yesterday that any pro-
gram potentially running afoul of
Prop. 209 *'will nced to be reviewed.*
But a system-wide process for doing
50 has not yet been established, Ken
Swisher told us, ‘*This is going tobe a
long process while people are adjust-
ing to flgurms out what the law
means.’’ he said. He told us there has
been no formal instruction from the
chancellor's office asking CSU offi-
cials to review how their programs
conform to 209

People can't be treated differently
by state or local governments based
on their race and gender. That is the
meaning of Prop. 209 under any
straightforwerd reading. No process
of subtle interpretation is necessary.
Its mandate is as plain as the noon-
day sun. California governments and
state agencies should do taxpayers
the favor of adopting that honest in-
terpretation sconer, rather than lat-
er under court order.



